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community of believers. Among the 
factors that may be considered in de-
termining whether a group constitutes 
a bona fide religious denomination are 
the presence of some form of ecclesias-
tical government, a recognized creed 
and form of worship, a formal code of 
doctrine and discipline, religious serv-
ices and ceremonies, established places 
of religious worship, and religious con-
gregations. For purposes of this defini-
tion, an interdenominational religious 
organization which is exempt from tax-
ation pursuant to section 501(c)(3) of 
the Internal Revenue Code of 1986 will 
be treated as a religious denomination. 

(c) Bona fide nonprofit religious organi-
zation in the United States. For purposes 
of this section, a bona fide nonprofit 
religious organization is an organiza-
tion exempt from taxation as described 
in section 501(c)(3) of the Internal Rev-
enue Code of 1986, as it relates to reli-
gious organizations, or one that has 
never sought such exemption but es-
tablishes to the satisfaction of the con-
sular officer that it would be eligible 
therefore if it had applied for tax ex-
empt status. 

(d) Bona fide organization which is af-
filiated with the religious denomination. 
A bona fide organization affiliated with 
the religious denomination is an orga-
nization which is both closely associ-
ated with the religious denomination 
and exempt from taxation as described 
in section 501(c)(3) of the Internal Rev-
enue Code of 1986, as it relates to reli-
gious organizations. 

(e) Minister of religion. A minister is 
an individual who is duly authorized by 
a recognized religious denomination to 
conduct religious worship and to per-
form other duties usually performed by 
authorized members of the clergy of 
that religion. A minister does not in-
clude a lay preacher who is not author-
ized to perform such duties. In all 
cases, there must be a reasonable con-
nection between the activities per-
formed and the religious calling of a 
minister. 

(f) Professional capacity. Working in a 
professional capacity means engaging 
in an activity in a religious vocation or 
occupation which is defined by INA 
101(a)(32) or for which the minimum of 
a United States baccalaureate degree 
or a foreign equivalent degree is re-

quired for entry into that field of en-
deavor. 

(g) Religious occupation. A religious 
occupation is the habitual employment 
or engagement in an activity which re-
lates to a traditional religious func-
tion. Examples of individuals in reli-
gious occupations include, but are not 
limited to liturgical workers, religious 
instructors, religious counselors, can-
tors, catechists, workers in religious 
hospitals or religious health care fa-
cilities, missionaries, religious trans-
lators, or religious broadcasters. This 
group does not include janitors, main-
tenance workers, clerks, fund raisers, 
or persons solely involved in the solici-
tation of donations. 

(h) Religious vocation. A religious vo-
cation is a calling to religious life evi-
denced by the demonstration of com-
mitment practiced in the religious de-
nomination, such as the taking of 
vows. Examples of individuals with a 
religious vocation include, but are not 
limited to nuns, monks, and religious 
brothers and sisters. 

(i) Alien not entitled to classification 
under INA 101(a)(15)(R). An alien who 
has spent 5 years in the United States 
under INA 101(a)(15)(R) is not entitled 
to classification and visa issuance 
under that section unless the alien has 
resided and been physically present 
outside the United States, except for 
brief visits to the United States for 
business or pleasure, for the immediate 
prior year. 

[60 FR 42036, Aug. 15, 1995]

§ 41.59 Professionals under the North 
American Free Trade Agreement. 

(a) Requirements for classification as a 
NAFTA professional. An alien shall be 
classifiable under the provisions of INA 
214(e) if: 

(1) The consular officer is satisfied 
that the alien qualifies under the pro-
visions of that section; and 

(2) In the case of citizens of Mexico, 
the consular officer has received from 
INS an approved petition according 
classification as a NAFTA Professional 
to the alien or official confirmation of 
such petition approval, or INS con-
firmation of the alien’s authorized stay 
in such classification; or 

(3) In the case of citizens of Canada, 
the alien shall have presented to the 
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consular officer sufficient evidence of 
an offer of employment in the United 
States requiring employment of a per-
son in a professional capacity con-
sistent with NAFTA Chapter 16 Annex 
1603 Appendix 1603.D.1 and sufficient 
evidence that the alien possesses the 
credentials of that profession as listed 
in said appendix; or 

(4) The alien is the spouse or child of 
an alien so classified and is accom-
panying or following to join the prin-
cipal alien. 

(b) Visa validity. The period of valid-
ity of a visa issued pursuant to para-
graph (a) of this section may not ex-
ceed the period indicated in the peti-
tion, notification, or confirmation re-
quired in paragraph (a)(2) of this sec-
tion. The approval of a petition by INS 
does not establish that the alien is eli-
gible to receive a nonimmigrant visa. 
The period of validity of a visa issued 
pursuant to subparagraph (a)(3) of this 
section may not exceed the period es-
tablished on a reciprocal basis. 

(c) Temporary entry. Temporary entry 
means an entry into the United States 
without the intent to establish perma-
nent residence. The alien must satisfy 
the consular officer that the proposed 
stay is temporary. A temporary period 
has a reasonable, finite end that does 
not equate to permanent residence. 
The circumstances surrounding an ap-
plication should reasonably and con-
vincingly indicate that the alien’s tem-
porary work assignment in the United 
States will end predictably and that 
the alien will depart upon completion 
of the assignment. 

(d) Labor disputes. Citizens of Canada 
or Mexico shall not be entitled to clas-
sification under this section if the At-
torney General and the Secretary of 
Labor have certified that: 

(1) There is in progress a strike or 
lockout in the course of a labor dispute 
in the occupational classification at 
the place or intended place of employ-
ment; and 

(2) The alien has failed to establish 
that the alien’s entry will not affect 
adversely the settlement of the strike 
or lockout or the employment of any 
person who is involved in the strike or 
lockout. 

[58 FR 68527, Dec. 28, 1993, as amended at 63 
FR 10305, Mar. 3, 1998]

Subpart G—Students and 
Exchange Visitors

§ 41.61 Students—academic and non-
academic. 

(a) Definitions—(1) Academic, in INA 
101(a)(15)(F), refers to an established 
college, university, seminary, conserv-
atory, academic high school, elemen-
tary school, or other academic institu-
tion, or a language training program. 

(2) Nonacademic, in INA 101(a)(15)(M), 
refers to an established vocational or 
other recognized nonacademic institu-
tion (other than a language training 
program). 

(b) Classification. (1) An alien is clas-
sifiable under INA 101(a) (15) (F) (i) of 
INA 101(a) (15) (M) (i) if the consular of-
ficer is satisfied that the alien qualifies 
under one of those sections, and: 

(i) The alien has been accepted for at-
tendance solely for the purpose of pur-
suing a full course of study in an aca-
demic institution approved by the At-
torney General for foreign students 
under INA 101(a)(15)(F)(i) or a nonaca-
demic student institution approved 
under INA 101(a)(15)(M)(i), as evidenced 
by submission of a Form I–20A–B, Cer-
tificate of Eligibility for Non-
immigrant (F–1) Student Status—For 
Academic and Language Students, or 
Form I–20M–N, Certificate of Eligi-
bility for Nonimmigrant (M–1) Student 
Status—For Vocational Students, 
properly completed and signed by the 
alien and a designated school official, 
and the Department also has received 
from an official designated by the aca-
demic or nonacademic institution elec-
tronic evidence documenting the stu-
dent’s acceptance as provided in para-
graph (d) of this section; 

(ii) The alien possesses sufficient 
funds to cover expenses while in the 
United States or can satisfy the con-
sular officer that other arrangements 
have been made to meet those ex-
penses; 

(iii) The alien, unless coming to par-
ticipate exclusively in an English lan-
guage training program, has sufficient 
knowledge of the English language to 
undertake the chosen course of study 
or training. If the alien’s knowledge of 
English is inadequate, the consular of-
ficer may nevertheless find the alien so 
classifiable if the accepting institution 
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